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PER CURI AM

Stanl ey Sharp appeals the district court's denial of his notion under
28 U.S.C. § 2255 to correct his 114 nonth sentence entered on a plea of
guilty. The essence of his claim is that he received ineffective
assi stance of counsel because his attorney falsely represented to himthat
an agreenent had been reached limting his sentence to five years, or that
counsel failed to inform the sentencing court of this agreenent. The
district court adopting the report and reconmmendation of a magi strate judge
denied the notion on the basis of his answers in both a witten plea
agreerment and before the open court that there were no prom ses nmade to him
with respect to his sentence, that the court was not bound by any notion
filed by the governnent, and that he wished to plead guilty. W affirmthe

judgnent of the district court.

Sharp pleaded guilty to conspiracy to possess with intent to



distribute cocaine in violation of 18 U S.C. §8 § 841(a)(1) and 846. Under
the plea agreenent, Sharp agreed to cooperate with the governnent's
i nvestigation, and in return the governnment agreed not to prosecute himfor
any other violations of federal controlled substances law and to file a
notion with the sentencing court requesting a downward departure.

After questioning Sharp at length, the court! determ ned that Sharp's
guilty plea was voluntary and that Sharp did not believe the governnent had
nmade any additional prom ses. The governnent stated that Sharp had "fully
cooperat[ed]" with the investigation, filed the notion for a downward
departure, and disnissed the renaining counts against Sharp. The court
noted that Sharp's sentencing range was 151 to 188 nonths; the court
departed downward four |evels and sentenced Sharp to 114 nonths in prison.
The court also stated, however, that it did not believe Sharp's assistance
was "conplete in all respects," specifically as to his suppliers, and that
t he departure would have been greater with that additional information

This court affirnmed Sharp's sentence on direct appeal, holding that
it will not review the extent of a downward departure. United States v.
Sharp, 931 F.2d 1310, 1311 (8th Cir. 1991).

Sharp filed this section 2255 notion alleging ineffective assi stance
of counsel because his attorney falsely represented to him that an
agreerment had been reached limting his sentence to five years, or that if
such an agreenent did exist, because he failed to informthe sentencing
court of its existence. Sharp stated that if he had realized he woul d be
sentenced to nore than five years, he "would have been in the mnd to ask
for a better

The Honorable WIlliam G Canbridge, Chief Judge, United
States District Court for the District of Nebraska, adopting the
report and recommendations of the Honorable David L. Piester,
United States Magi strate Judge for the District of Nebraska.

-2



pl ea agreenent." The nmgistrate judge reconmmended denying the notion,
guoting at length Sharp's assertions at his plea hearing that no additiona
agreenments existed. The district court denied the notion, determning that
the sentence was proper because the sentencing court had given Sharp
several opportunities to bring up such an agreenent and he did not do so,
and because the court had informed Sharp that it was not bound by the
governnent's notion for a downward departure

Sharp asserts on appeal that the sentencing court had no authority
to deternine that he did not conply with the plea agreenent when the
governnent stipulated that he had conplied, and that he should receive the
sentence that the district court would have inposed if it had found
conpl et e assi st ance.

This court reviews de novo the denial of Sharp's section 2255 notion
and, as it was denied without a hearing, this court affirns only if the
record conclusively shows he is not entitled to relief. See Holloway v.
United States, 960 F.2d 1348, 1351 (8th Cir. 1992). Sharp nmay not
relitigate the district court's departure from the guidelines, or the

extent of the departure, as these issues were raised and rul ed on direct
appeal. See Dall v. United States, 957 F.2d 571, 572 (8th Cr. 1992) (per
curianm. Sharp contests only the extent of the departure. See United
States v. Left Hand Bull, 901 F.2d 647, 650 (8th Cir. 1990) (court may not
review extent of departure).

Sharp's claimthat his sentence is invalid as contradicting his plea
agreenent fails. Sharp's plea agreenent did not include any assurances
that he would be sentenced to five years in prison, and Sharp admitted
during |l engthy questioning that neither the governnment nor his attorney had
nmade any additional promises. See United States v. Storey, 990 F.2d 1094,
1097 (8th Cir. 1993) (difficult to overcone defendant's representations

regarding plea agreenent during plea-taking hearing); United States v.
Ball, 646




F.2d 340, 340 (8th Cir. 1991) (per curiam) (district court's denial of
8§ 2255 notion to correct sentences in accord with plea agreenents affirned
where novants deni ed exi stence of deals or prom ses of plea hearing).

Sharp's claimthat his attorney was ineffective for leading himto
believe that he would receive a five year sentence also fails. The extent
of his assertion is that he would have asked for a better plea agreenent
if he had known his sentence would be greater than five years, and this is
insufficient to show prejudice. See lron Wng v. United States, 34 F.3d
662, 664-65 (8th CGr. 1994) (to show prejudice fromguilty plea, defendant
must show he woul d not have pleaded guilty). Strickland v. Washi ngton, 466

U S 668 (1984), requires not only a showi ng that counsel's performance was
obj ectively unreasonable, but that the client was prejudiced and for
failure to denonstrate prejudice his claimfails.

The judgnment of the district court denying relief on Sharp's section
2255 notion is affirnmed.
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